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June18, 2003

Ms. MarleneH. Dorteh
Secretary
FederalCommunicationsCommission
~ l2~Street,N,W.
RoomTWB-204
Washington,D.C. 20554

Re: Applicationby OwestCommunicationsInternational,Inc. for Authorizationto
ProvideIn-Region,InterLATA Servicesin thestateofMinnesota
WCDocket No. 03-90

DearMs. Dortch:

OnbehalfofAT&T Corp. (“AT&T”), I amwriting to advisethat Qwest’sdiscriminatory
provisioningofUNE-Starresaleservicesand theadverseeffectsuponcompetitivelocal
exchangecarriers(“CLECs”) in Minnesotaarecontinuingunabated.AT&T believesthatunless
anduntil Qwest’smisconductis remedied,Qwestmustnot be permittedto providein-region,
interLATA servicesin Minnesota.

The misconductat issuearisesout ofspecialresaleprovisioningarrangementsmadeto
brokerthesilenceof EschelonandMeLeod,thetwo largestCLECsin Minnesota.Eschelonand
McLeodhavelong beenunableto utilize Qwest’sunbundlednetworkelementplatform(“UNE-
P”) to provideserviceto their customers.1Accordingly,bothEschelonandMcLeodhadbeen
vocal opponentsin Qwest’sMinnesotasection271 proceedings.Thatoppositionabruptly
ceasedwhenQwestofferedUNE-Starexclusivelyto EschelonandMcLeod. In proceedings
institutedby thestate’sDepartmentof Commerceto investigateQwestsunfiledagreements,the
AU concludedthat QwesthadpurchasedthesilenceoftheseCLECsin orderto removeany

EschelonandMcLeod beganoperatingin thestateofMinnesotaasresellers. In theyear2000,Eschelonand

McLeod attemptedto migratetheirexistingresalecustomersto Qwest’sUNE-P. Theresultingoutagesand failures
provedtobe intolerable.SeeFindingsofFact,Conclusionsof Law, andRecommendations,In theMatterofa
CommissionInvestigationinto Qwest‘s Compliancewith Section271(c)(2)(B)ofthe TelecommunicationsActof
1996; Checklistitems 1, 2, 4, 5, 6, 11, 13, and14, DocketNo. P-421/CI-01-1371(January28,2003) (“AU’s
January28, 2003 Decision”),atparas.89-90. Seealso, Qwest’sMinnesotaSection271 Application, AppendixK,
Vol. 3, Tab 317.



obstaclesto theMNPUC’s approvalof Qwest’ssection271 application.2 TheMNPLJC agreed
with theAU’s findings. statingthat “[t]he recordin the unfiled agreementsproceeding
demonstratesthatQwestknowinglychoseto act in an anti-competitivemanner,for thespecifIc
purposeofbuyingtheSection2~I ~henceof theIwo largest(‘LECS in Minnesota.

The“lINE-Star” serviceprosidedto EsehelonandMcLeod is amisnomer. UNE-Staris
neithera “platform” nora trueunbundlingofQwest’snetwork elements.4Qwestsimply resells
local servicesto EschelonandMcLeod,billing theseCLFCstheresalepriceof theirrespective
lines. Qwestthenperformsa separatemanualbilling adjustment,discountingthepriceofthe
resold linesto theTELRIIC pricing equivalentfor UNE-P.5 To date,both EschelonandMcLeod
havecontinuedto utilize UNE-Star,becauseQwesthasyetbeenunableto converttheenduser
customersoftheseCLECsto UNE-P without causingthemto experiencean inordinatenumber
of outagesorotherservicefailures.6 As aconsequence,thecustomersofthesefavoredCLECs
havereceivedandcontinueto receiveresoldservices.7

UNE-Star,asit hasbeenprovidedand continuesto be providedto EschelonandMcLeod,
canonly beviewedasa discountedresaleservicethat is notgenerallyavailablein its current
form to anyothercarrierin thestate.8ThecontinuedrelianceofEsehelonandMcLeodupon
UNE-Starmakeit clearthat Qwestis discriminatingon an ongoingbasisagainsttheother
CLECsin Minnesota,who do nothaveaccessto this service.UNE-Stardoesnot appearin
Qwest’sSGAT. It is not madeavailableto othercarriersby meansofQwest’swebsite.9

Becauseit utilizescost-basedpricing insteadof“avoidedcost”pricing,UNE-Staris discounted
substantiallybelowotherresaleservices. IJNE-Starthusprovidesa pricebreakfor resale

2 SeeFindingsof Fact,Conclusions,RecommendationandMemorandum,ComplaintoftheMinnesotaDepartment

ofCommerceAgainstQwestCorporationRegarding(JnfiledAgreements.MinnesotaPublicUtilities Commission,
DocketNo. P-42l/C-02-197(September20,2002)(“AU’s September2002Decision”)(annexedasAttachmentI
to AT&T QwestIII Comments)atpara.376.

MNPUC Comments,at 35 (emphasisin original). Seealso, id. (“Qwestpurposelycheatedfor thedirect and
specificpurposeof obtaining271 approval”); Id, at34 (“Qwestattemptedto cheatits way to 271 approval.”).
‘~ A descriptionof LJNE-Staris foundin theAU’s January28,2003Decision,at paras.89-101. UNE-Starwasfirst
offeredto Eschelonin November2000as partof a groupof transactionsthat laterformedthe basisfor the
MinnesotaDepartmentof Commerce’scomplaintconcerningunfiled secretagreements.SeeMNPUCDocketNo.
P-42l/C-02-197;AU’s January28Decision,atpara.90.

AU’s January28,2003 Decision,atpara.90.
6 In the ArizonaCorporationCommission’sSection271 proceeding,Eschelondescribednumerousimpedimentsto
the conversionofthe customerbasefor Eschelon’sexistingUNE-Starservice(knownas“UNE-E” forEschelon)to
a mechanizedbilling system. SeeEschelon’sReply to Qwest’s“Commentsof Eschelon”RegardingUNE-E
mechanizationandAccurateBilling, filed April 30,2003, in ACC DocketNo. T-000000A-97-0238,at 6-1 1. The
Eschelondocumentis annexedto AT&T ReplyCommentsasAttachment1.
‘~ Id. atparas.89, 97. Theadverseimpactof thesecretdealswentbeyondmarketplacedistortionsto contaminate
therecorditself. TheMNPUCandtheAU found thatQwest’sdataon DUF accuracywereunreliablebecause
Qwesthaduseda manualprocessto provideusageinformationfor IJNE-Star,ratherthanthe ordinaryprocessfor
generatingandtransmittingDUFs. In addition,the AU foundthatQwest’sdataon billing accuracyimproperly
excludedthemanualadjustmentsthat weremadein thecourseof billing for 1.JNE-Starservice. SeeCommentsof
AT&T, at 22,andfootnote71; FinneganDecl. para.50.
8 SeeMINPUC Comments,at33.
~ Indeed,theMinnesotaAU foundthat “. . . UNE-Starhasneverbeenformalizedas an offering to otherCUECs.
UNE-Staris a non-standardarrangementwith poorly implementedprocedures,bypassingQwest’sstandardand
documentedprocesses.Theproductremainsundefinedandambiguous.RobertStright,who headedthe Liberty
Consultingperformancemeasureaudit and datareconciliationprocesses,testified at hearingthat ‘I don’t know what
UNE-Staris’ and thatUNE-M andUNE-E are ‘termsI’m not familiar with.” AU’s January28,2003 Decision,at
para91.



sersices that is not generallyavailableto otherresellers.Ratherthanacknowledgeand address
this ongoingdiscrimination,Qwesthasdissembled,andhasevengoneso fi~rasto denythat
UNE-Starserviceexists,’°

UNE-Starindeedexists,and it is offeredin a discriminatoryfashionexclusively to
EschelonandMcLeod. TheMNPUC hasconcludedthat Qwest’sdiscriminatorypractices
precludeany finding that Qwestcomplieswith thecompetitivechecklistor that its applicationis
in thepublic interest. With respectto checklistitem 14 (resale),theMNPUC hasdeterminedthat
Qwest’sviolationsarecontinuingwith respectto UNE-Star,andthat Qwestcannotbe foundto
havemet therequirementsofchecklistitem 14 unlessanduntil it hasimplementedtheremedial
measuresorderedby theMNPUC in theUnfiled Agreementscase)’ As CommissionerReha
stated,“The [Jnfiled Agreementscaseshowsthat Qwesthasnot correctedits priceandservice
discrimination. I amconvincedthat Qwestcannotbe foundto havemet theprovisionsof
ChecklistItem #14 until it hasimplementedtheremedialmeasuresorderedby theMNPLJC.”2

Qwesthasrefusedto do so.

Becauseit hasconcludedthat Qwestcannotsatisfyeitherthecompetitivechecklistor the
public interestrequirement,theMNPUC hastakenthewholly unprecedentedstepof filing
commentswith this CommissionrecommendingthatQwest’ssection271 applicationbe denied.
As theMNPUC notedin its comments,therobustrecordin this proceedingmakesit clearthat
Qwesthasnot andcannotdemonstratecompliancewith thecompetitivechecklist:

“A reviewoftherecorddevelopedin Minnesotashould satisfytheCommission
that theMNPUC hasfully performedits investigativeandreviewfunctionsunder
theAct. Ourdeterminationthat Qwesthasfailed to meetits burdenofproving
compliancewith Section271 is baseduponawell-developedandrobustrecord.
Unlike in otherstateswherecommissionsdid not or couldnot find Qwest’s

conductin violation ofthepublic interest,theMinnesotarecordfully supportsa
finding that Qwesthasnot satisfiedchecklistitems2 and 14 normetthepublic
interestrequirementsnecessaryfor approvalof its §271 applicationin
Minnesota.”13

In Minnesota,unlike any otherstatein which Qwesthassoughtto provide in-region
interLATA service,therecordshowsbeyonddisputethat Qwesthasengagedin misconductof a
willful, knowing,and—mostimportantly—continuingnature)4Qwest’smisconductis not a
matterof conjectureor speculation.It is amatteroffact,provenon therecord,andcontinuing
unabatedto this day.

~° SeeId. (“Qwest offeredtestimonyin theUNE costs/pricing271 docket(PUC DocketNo. P-421/C1-Ol-1375)
stating“we don’t havea productanywherecalledUNE-Star.”)
~ Theseremedialmeasuresincludepaymentof the fine imposedby theMNPUC, making26 specifiedprovisions
of theunfiledagreementsavailableto CUECs,andprovidingtheequivalentofa 10 percentdiscounton certain
Minnesotaproductsandservicesto CLECsdisadvantagedby theunfiled agreements.To date,Qwesthasrefusedto
complywith theserequirements.
12 SeeIVINPUC Comments,at26 (SeparateCommentsof Comm’r Reha). Seealso, SeparateCommentsof
Comm’rsScottandJohnson,in id., at 33.
13 MINPUC Comments,at 31.
14 MNPUCComments,at 26. (“The Unfiled Agreementscasealso showsthatQwesthasnot correctedits priceand

servicediscrimination.”)



In its prior orders,theCommissionhasrelied on therelevantstatecommission’sfindings,
recommendationsandproposedremediesfor Qwest’ssecretdealsmisconduct,concludingthat
“concernsaboutany potentialongoingchecklistviolation (or discrimination)aremet by Qwest’s
submissionofagreementsto thecommissionsoftheapplicationstates~ursuantto section252,
andby eachstateactingon Q~est’ssubmissionof thoseagreements.” No suchconclusioncan
he reachedhere. TheMNPUC hasfoundthat Qwesthasfailed to comply with thenon-
discriminationandresaleprovisionsofthechecklist;that Qwesthasfailed to submit(or even
acknowledgetheexistenceof) agreementsrelatingto UNE-Star; that Qwesthasfailedto comply
with theremediesimposedby thestatecommission;andthatsuchfailure to comply continues
unabatedto this day. In thesecircumstances,applying thestandardsestablishedby the
(‘ommissionin its previousdecisionsrequirestheCommissionto rejectratherthanto approve
Qwest’scurrentapplication.

For thesereasons,Qwest‘s applicationfor interLATA authorityin Minnesotamustbe
denied.

Sincerely,

cc: Gail Cohen
JaniceMyles
GaryRemondino

~ SeeQwest9-State271 Order, paras.471, 486-87. Seealso, Qwest3-State271 Order, paras.124, 127, 135.


